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DAVID RAY KILLAM
RESPONDENT’S BRIEF
Defendant-Appellant.

Has David Ray Killam

show

failed to

that the district court

abused

its

discretion

by

revoking his probations, and executing the underlying sentences of seven years, with three years
ﬁxed for felony possession of a controlled substance, methamphetamine, and ten years, with four
years determinate for felony principal to grand theft

by receiving/possessing

stolen property?

ARGUMENT
Killam Has Failed To
A.

Show

That The District Court Abused

Its

Discretion

Introduction

In 2015, a

(47537 PSI,

p.3.)

Bingham County Sheriffs deputy stopped a vehicle
While speaking With the

driver,

for not using a turn signal.

David Ray Killam, the deputy noticed a round,

black pipe 0n the passenger ﬂoor. (47537 PSI, p.3.) The deputy asked Killam for the pipe, as well
as his identiﬁcation.

out of

(47537 PSI,

Bannock County, and

p.3.)

Dispatch informed the deputy that Killam had a warrant

the deputy performed a search of Killam.

(47537 PSI,

deputy found a metal pipe and a used syringe, with blood and a dark liquid inside 0f
PSI, p.3; 47537 R., p.24.)

and he conﬁrmed

that

it

The deputy asked Killam What

was meth. (47537

R., p.24.)

p.3.)

it.

The

(47537

the dark liquid inside the needle was,

The deputy

arrested Killam, and the state

charged him with one count 0f felony possession 0f a controlled substance, methamphetamine,

and one count 0f unlawful possession 0f drug paraphernalia. (47537 PSI,

The

45.)

state also

t0 count one, possession

the state agreed t0 dismiss count

him

,

47537

R., pp.44-

charged Killam with a persistent Violator enhancement. (47537 R., pp.46-47.)

Killam pleaded guilty

22, 124—3 1

p.3;

133-35.) Killam

two and the

0f a controlled substance, methamphetamine, and

persistent Violator enhancement. (47537 R., pp. 121-

was accepted into mental health court, and the

district court

sentenced

seven years, with three years determinate and ordered him t0 probation for ﬁve years.

t0

(47537 R., pp.164-71.)

Killam failed to appear for a mental health court session, and the
warrant.

(47537 R., p.172.) After meeting With a member of the

district court issued a

ACT Team

and submitting a

contingency plan, the court ordered that Killam be released back to probation to resume
participation in mental health court.

probation, and

was ultimately suspended from mental health

In 2014,

p.

1 .)

not

(47537 R., p.173.) Killam continued

Bingham County

Sheriff’s deputies

The ﬁre department extinguished the

ﬁnd

partial

one. (47538 PSI, p.1.) In 2015,

VIN, and

ﬁre,

court.

responded

t0 Violate his terms

(47537 R., pp. 175-86.)

t0 a vehicle

and deputies attempted

on ﬁre. (47538 PSI,

t0 locate a

VIN, but could

Bingham County Road and Bridge employees

authorities determined that the vehicle

was signed

0f

located a

stolen out 0f Idaho Falls

and

belonged t0 Dana

McCammon.

(47538 PSI,

p.

1 .)

While Killam was

in jail for his possession

of

a controlled substance charge, he informed a detective that he had information on this case. (47538
PSI, p. 1 .) Killam stated that he went t0 Jeff Parris’ residence, and that Parris told Killam he need

t0 get rid

0f the vehicle. (47538 PSI,

decided t0 burn the

Where

car.

(47538 PSI,

authorities located

it,

p.

p.1.)

1 .)

Jesse Baker then

came

t0 Parris’ residence,

and they

Killam stated that they towed the vehicle t0 the location

poured fuel on the

car,

and then

lit it

on

ﬁre. (47538 PSI, p. 1 .)

Killam

reported that he acted as the lookout guy, and that he used binoculars t0 spot incoming vehicles.

(47538 PSI,

The

p.1.)

state

charged Killam with one count of felony principal t0 arson in the third degree,

one count 0f felony principal

t0 malicious injury t0 property,

and one count 0f felony principal

t0

grand theft by receiving/possessing stolen property. (47538 R., pp.77-78.) Killam pleaded guilty
to count three, felony principal to

grand theft by receiving/possessing stolen property, and the

agreed t0 dismiss

all

solving court, but

was denied due

other charges.

state

(47538 R., pp.87-94, 100-101.) Killam applied t0 problem

to his absconding.

(47538

R., pp.98, 280-281.)

The

district

court sentenced Killam to ten years with four years determinate for grand theft, suspended the
sentence, and ordered Killam t0 probation for

In

2017 Killam violated

ﬁve

his probations

years. (47538 R., pp.220-225.)

and the

retained jurisdiction. (47537 R., pp. 219-20, 224-25;

district court

47538

executed the sentences and

R., pp.251-252.)

Following Killam’s

period of retained jurisdiction, the district court placed him back on probation. (47537 R., pp. 23234;

47538

R., pp.258-263.)

his probations for a period

Killam violated his probations again, and the
of ﬁve and four years from January

7,

district court

extended

2019. (47537 R., pp. 240-42,

249, 257-63; 47538 R., pp.286-87.) Killam failed t0 appear for review hearing in March, April

and

May

0f 2019, failed to obtain

legal, gainful

employment, admitted

t0 using

marijuana 0n

February

13,

2019, tested positive for methamphetamine and marijuana on February 27, 2019,

tested positive for

methamphetamine, cocaine and marijuana 0n April

using marijuana to self—medicate on April 10, 2019.

(47537

305.) Killam applied t0 problem solving court again, but

10,

2019, and admitted t0

R., pp. 281-83;

was denied 0n

47538

R., pp.303-

the grounds that he “has

previously absconded from mental health court and continued to abscond from probation once
released from jail,” and that “he does not appear amenable t0

(47537 R., pp. 298-300; 47538 R., pp.329-331.) The

community treatment 0r supervision.”

district court

revoked his probations and

executed the underlying sentences 0f seven years, With three years determinate for possession 0f a
controlled substance, methamphetamine, and ten years, with four years determinate for principal

t0

grand theft by receiving/possessing stolen property. (47537 R., pp. 305-06; 47538 R., pp.336-

37.)

Killam ﬁled timely appeals. (47537 R., pp.308-09; 47538 R., pp.339-40.)

On

appeal, Killam argues that “the district court abused

its

discretion

when

it

revoked his

probation and executed his underlying sentences in both cases.” (Appellant’s brief, p.5.) Killam

has failed to

sow

that the district court

abused

its

discretion

by revoking

his probations

and

executing the underlying sentences 0f seven years, with three years determinate, and ten years,

With four years determinate.

B.

Standard
C“

Of Review

[T]he decision whether to revoke a defendant's probation for a Violation

discretion 0f the district court.”’

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

determining whether t0 revoke probation, a court must examine Whether the probation
the goal of rehabilitation and

is

is

In

achieving

consistent With the protection 0f society. State V. Cornelison, 154

Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).

A decision to revoke

probation Will be disturbed on appeal only upon a showing that the

302 P.3d

Li. at 798,

at

1071 (citing State

V.

trial

court abused

its

discretion.

Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct.

App. 1992)).

C.

Killam Has Shown

N0 Abuse Of The

The

considered “the objectives 0f criminal punishment, which includes

district court

District Court’s Discretion

protection 0f society, deterrence, rehabilitation, and punishment and the criteria under Idaho

19—2521.” (47538
“it’s just

Tr., p.18,

continued repeated behavior:

absconding.

We

d0 retained jurisdiction.

into a specialty court,

[his]

The

Ls.19-23.)

PO.”

(47538

and

now

Tr., p.18,

district court

looked

We

The

employment and

district court

had already imposed retained

brief, pp.7-9.)

t0

is

not

0f the

Tr., p.19, Ls.6-1 1.)

issues,

mental health issues,

discretion.

show an abuse 0f discretion. The

abscond from supervision.

He

(Appellant’s

district court

numerous opportunities 0f community supervision, and a period of retained
Killam continued

that

failing t0 report to

found that probation

employment—show an abuse 0f

Killam’s argument does not

and stated

jurisdiction, imposition

Killam contends that the mitigating factors—substance abuse
willingness to undergo treatment, and

case,

d0 review hearings because [Killam] couldn’t get

L.24 — p.19, L.5.)

underlying sentence was justiﬁed. (47538

2015

Suspended, absconding, suspended, absconding, use,

[he has] to use and not getting

appropriate, and since the court

at the

Code

granted

jurisdiction,

and

continued to use controlled substances, and

Killam exhausted the

district court’s options in alternative

treatment for him. His repeated Violations 0f his probations

show that community supervision was

Violate the terms 0f his probation.

not achieving the goal 0f rehabilitation, and
substance abuse.

it

did not serve as a proper deterrence t0 Killam’s

Killam

is

not a suitable candidate for probation. He’s received numerous opportunities of

and he

alternative treatment,

failed t0

show that the

fails to

district court

the underlying sentences in these

comply With

abused

two

its

the stipulations 0f those treatments. Killam has

discretion

by revoking his probations and executing

cases.

CONCLUSION
The

state respectfully requests this

DATED this

Court to afﬁrm the judgment 0f the

district court.

15th day of July, 2020.

/s/
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